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"4 a conditional sales contract 

r such equipment was filed in 

ER 2 register’s office August 28, 
NERSHP 030. Actual installation was made 
eptember 30, the tank being bur- 

inge police Md three feet under ground, and 
J, Dwyer Ijonnected with the pump and 
ounce th, qurner by piping so installeq that 
irtnership ts removal would require the 
, Orange reaking of the concrete at 
. or “= 

ILL Plaintiff now brings replevin for 
on Pleas he equirment against a subse- 
5 ate. ent purchaser, whose position is 
ril 2 ial hat of a purchaser who acquired 
ity Maa the realty subsequent both to the 
il 4 ~~" Bigling of the contract and to the 
installation of the equipment, but 

. who did not expressly assent to a 
“te reservation of title in the vendor. 
People’s The trial court held for plaintiff 
= and the Supreme Court affirmed. | 

7 Defendant appeals. 

Held: Under section 7 of the 
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‘MPITIONAL SALES — Goods 
agixed To Realty — Heating 


yquipment. 


tay Jersey Court of Errors and 
Appeals. 
-vth Sales Corp. v. Norfolk B. 
& L. 


9 


o: 


‘] 1936 

, appeal from Supreme Court. 
Reversed. 

pn A. Bennett, for plaintiff-re- 
spondent 

err, Leiss & Herr; William V. 
Azzolli, David Weinick, for de- 
fendant-appellant. 

e J 

La Ferra, as owner, was build- 
z a four-family house with @ 
ingle heating unit. Plaintiff under- 
nok to install an oi] heating plant, 







Conditional Sales Act, the reserva- 
tion of title is voiq as to any per- 
son who has not expressly assent- 
ed thereto if the chattels cannot 
be removed without material dam- 
age to the freehold. Material dam- 
age is not necessarily measured in 
terms of physical injury but in 
terms of the institution doctrine 
This principle was stated many 
vears ago by our courts. “In Feder 
vs. Van Winkle, 53 N. J. Eq. 370, 
Mr. Justice Van Syckel said: ‘The 
various appliances were actually 
annexed to the freehold. They 
were fitted for and applied to the 
use to which the real estate was 
priated, all being designed 
for and necessary to the prosecu- 
‘ion of a common purpose. Thus 
the machinery and land became 
"nified and incorporated together 
#8 a whole’.” See also Temple Co., 
69 N. J. L. 36; Knickerbocker 
Trust v. Penn. Cordage Co., 66 N. 
J. Eq. 305. In the instant case, it 
should be noted, there was actual 
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annexation to the freehold. 
Modern refinements in living 

conditions have changed our con- 

cept of what constitutes a building. 
(Continued on page 3 col. 1) 


Chancery Rules 
Amended 


196a. When the Clerk is &ap- 
pointed guardian ad litem a solici- 
tor will be assigned to defend. The 
solicitor so assigned shall be en- 
titled to an allowance of Five Dol- 
lars for his compensation, and no 
|more, unless the Chancellor shall 
| otherwise order. The solicitor for 
| the moving party shall deposit the 
| said sum with the Clerk in Chan- 
cery (to be paid to the solicitor 
for the guardian) before the order 
| assigning solicitor shall be filed. 
(Amended March 24, 1936). 
| 130-4a. In matrimonial causes, 
applications for all orders or de- 
crees not contemplated by Rule 
121 (except applications for ord- 
ers of reference under Rule 120 
and for orders of publication und- 
er Rule 33), may be made to any 
Advisory Master, including appli- 
cations for writs of ne exeat and 
habeas corpus, for custody of chil- 
dren, to punish for contempt for 
disobedience of orders or decrees 
in such causes, and to punish for 











in facie curiae, shall be made to and | 
heard by an Advisory Master oth. | 





} 
| contemned. In causes not matri- | 
| monial, application for the custody | 
| 

| 


|of infants may be made to an Ad- 
| visory Master. All such applica- 
|tions are hereby referred to such 
Advisory Master, to hear and ad 
vise orders or decrees. 

In all matrimonial causes, liti- 
gated or unlitigated, orders of ref- 
erence shall be made to an Advis- 
ory Master to hear the same for 
the Chancellor and to advise what 
orders or decrees should be made 
therein. (Amended March 28, 
1936). 

262. In every suit for absolute 
divorce or nullity of marriage the 
final decree shall be entered by the 
Clerk, as of course, immediately 
upon the expiration of three months 
from the entry of the decree nisi, 
unless that decree be appealed 
from or proceedings for review are 
pending, or the court, before the 
expiration of said period, for suf- 
ficient cause, upon its own motion, 
or upon the application of any 
party, whether interested or not, 
otherwise orders. (Amended March 
28, 1936.) 

256b. In every petition for di- 
vorce or nullity of marriage the 
particular residence, street and 
number, or if there be no street 
and number, then the post office 
address, of the petitioner and de- 
fendant shal! be stated in the peti- 
tion; but if the defendant’s resi- 
dence or post office address is un- 
known, that fact shall be stated; 
and unless such residences are 
stated in the petition (or defend- 
ant’s residence excused as afore- 
said), proceedings thereon shall be 
stayed until such information be 
given by the filing of a proper pa- 
per setting forth the same, which 
shall be accompanied by an affi- 





criminal contempt, not committed | 


er than such one who advised the | 
| order or decree alleged to have been | 





davit of the truth thereof as afore- 
| Seid. (Amended April 1, 1936). 





Laws Of 1936 


(Effective Dates Follow Each Act) 
CHAPTER 34—(March 26, 1936) 
Appropriates moneys to Dela- 
ware River Free Bridge Commis- 
sions for repair of bridges. 
CHAPTER 35—(March 27, 1986) 
Forbids persons other than po- 
licemen to solicit contributions for 
police organizations. 
CHAPTER. 38—(March 27, 1936) 
Allows commission operating 
water works for more than one 
municipality to borrow money and 
issue notes on anticipated receipts. 
CHAPTER 39—(March 30, 1936) 
Provides reciprocal law with 
other states covering close pursuit 
of alleged criminals. 
CHAPTER 40—(March 30, 1936) 
Provides reciprocal action with 
other states for bringing in wit- 
nesses in criminal proceedings. 
CHAPTER 41—(March 30, 1936) 
Provides reciprocal action with 
other states for supervision of pa- 
roled criminals. 
CHAPTER 42—(March 30, 1936) 
Provides uniform proceedings 
for extradition of fugitives from 
justice with other states. 
CHAPTER 43—(March 30, 1936) 
Provides for reimbursement of 
counties for one-half cost of de- 
pendent children in charitable in- 
stitutions, authorizes compliance 
with United States Social Security 
Act. 
CHAPTER 44—(March 30, 1936) 
Permits Transfer to City of 
Trenton of portion of Delaware & 
Raritan Canal. 


RECENT CASE 
COMMENT 


By Leslie 8. Kohn 
APPEAL AND ERROR—Reéview 
of Trial Court’s Discharge of 

Rule For New Trial 

The very recent Supreme Court 
case of Ruby v. Quotidian, 14 M. 
R. 227 (digested 59 N. J. L. J 
123,) sets a new precedent in New 
Jersey. In it, the Supreme Court, 
on appeal, reversed the action of 
the trial court in discharging 4 
rule for a new trial, on the ground 
that the trial court’s action con- 
stituted an abuse of discretion. 
and remitted the cause with in- 
struction to the trial court to 
make the rule absolute and order 
a new trial. There is no discussion 
in the Supreme Court's opinion of 
its power, on appeal, to review the 
discretionary act of a lower court 
in vacating a rule for nev trial. 
The case of Martin v. Lehigh Val- 
ley R. R. Co., 114 N. J. Li. 243, 176 
A. 665, the sole authority cited for 
this action is not directly on point, 
because in that case, the action of 
the trial court which was reversed 
on appeal was a dismissal of an 
order to show cause why a discon- 
tinuance should not be stricken 
from the files. 

The questions whether a refusal, 
on rule, to order a new trial is re- 
viewable, ang if so, by what pro- 
cedure, are by no means well set- 
tled in this state. The older cases 
seem to indicate, in very broad 
and sweeping language that a dis- 
cretionary act of a trial court is 
not under any circumstances or by 
any procedure, reviewable by a 
higher court. This view and its 
rationale are ably set forth in 
State v. Wood, 23 N. J. L. 560, 

(Continued on page 7 col. 2) 











ACTIONS FOR WRONGFUL 
_ DEATH IN NEW JERSEY 





By DAVID TRAUTH 





(Continued from previous issue) 


Defenses 
(a) Contributory Negligence: 
Contributory negligence of the 
decedent bars an action under the 
Death Act. Baker’s Ex’trix v. Re- 
ceivers of N. J. Midland Ry. Co. 
30 N. J. Eq. 240., Donus v. Public 
Service Ry. Co. 102 N. J. Law 644, 
and Barr v. Tully, 1 N. J. Mise. 
124. 





Current Decisions 





TRUSTS—Resulting & Construct- 
ive—Money Advanced For Pur- 
chase of Realty—Title Fraudu- 
lently Placed in Third Person— 
Following Trust Property. 

In Chancery of New Jersey 

Hoy v. Enot. 

April 4 1936. 

Messrs. Feder & Rinzler, for Com- 
plainant. 

Mr. Clarence A. Ward, for 
fendant. 

Egan, V. C. 

The complainant is the mother of 
the defendant, Letitia Enot, and 
the maternal grandmother of the 
defendant, Myrtle King (nee 
Enot), Letitia’s daughter. In the 
year 1931 the complainant, who 
then was of the age of approxi- 
mately eighty-one years, took up 
her residence in the city of Rah- 
way with the defendants, Letitia 
and her husband, Michael. After 
residing with them for about two 
weeks, the complainant and the 
defendants, Letitia and Michael, 
entered into a verbal contract, 
whereby Letitia and Michael, for 
the consideration of $3500.00 paid 
them by the complainant, agreed 
to board anq lodge her -in their 
home for a period of ten years. 
Shortly thereafter, Letitia and 
Michael concluded that the house 
they had been occupying did not 
conform with their wants, where- 
upon they decided to procure one 
which did. The complainant en- 
dorsed the idea. Not finding a 
suitable dwelling, Letitia and 
Michael then discussed with the 
complainant a plan of purchasing 
a plot of land and building a de- 
sirable home thereon. It met with 
complainant’s favor. Letitia and 
Michael needed funds for the pur- 
pose. The complainant at their re- 
quest expresseq willingness to ad- 
vance them an additional sum of 


De- 


$3500.00 toward it on the condi- | 


tion that they would board and 
lodge her for the rest of her life. 
Letitia ang Michael agreed to this, 
and to the further condition that 
the title to the premises was to 
be taken, and held, in the name 
of Letitia. The complainant, then, 
advanced Letitia and Michael the 
additional sum of $3500.00. Her 
total contributions to Letitia and 
Michael amounted to the sum of 
$7,000.00. 

The premises No. 39 Meadow 
Street, Rahway, New Jersey, was 
purchased. A house was erected. 
The sum of $5,600.00 was bor- 
rowed, and a mortgage for this 
amount was given upon the prem- 
ises. Upon the construction of the 
house the defendants, Letitia and 
Michael, with their family, con- 

(Continued on page 5 col. 1) 





The contributory negligence of 
the plaintiff or any beneficiary in 
a suit under the Death Act is not 
a bar to recovery. Bastedo v. Frail- 
ey 109 N. J. Law 390. Von Click 
v. Hackensack Water Co. et als., 
2 N. J. Misc. 1140. ’ 

The earliest case dealing with 
this question held as above indi- 
cated, Hone v. Consolidated Trac- 
tion Co. 59 N. J. Law 275. It was 
decided in the New Jersey Su- 
preme Court by Chief Justice 
Beasley. In the same case the 
Court of Errors and Appeals was 
equally divided upon the question 


ang gave no opinion respecting 
the same. 60 N. J. Law 444. 


Where there was evidence that 
what the decedent did in a mo- 
ment and position of imminent 
peril, resulting from defendant's 
automobile charging down upon 
her at great speed while she was 
crossing the public street, which 
was not in fact the best thing she 
could have done if there had been 
time for more mature deliberation, 
but that it was, nevertheless, the 
result of her natural uncertainty 
as to what was best to do in order 
to escape, her conduct cannot, as 
a court question, be helqd to con- 
stitute contributory negligence on 
her part. Westcoat v. Decker 85 N. 
| J. Law 716. 

Contributory negiigence is a 
|matter of defense, and the plain- 
| tiff is not required to prove its ab- 
| sence as a part of his case. No pre- 
|fumption of contributory negli- 
| gence arises in an action brought 
|by the personal representative of 
a deceased person, who was struck 
and killed by an automobile while 
on a crosswalk marked and indi- 
cated for use by pedestrians. Mc- 
Conachy v. Skalerew 113 N. J. Law 
17. Such contributory negligence 
must be proven clearly. Molnar v. 
Hiedelrecht Ice Cream Co. 110 N. 
J. Law 246. 

(b) Satisfaction or Release: 

Where the right of action ex- 
ists in the injured party at the 
time of his death and he has done 
nothing to bar a suit by himself 
had he survived, the right of action 
is vested in the beneficiaries not 
subject to divestiture by their sub- 
sequent death. 

If the deceased settles with the 
tort feasor prior to his death there 
can be no recovery by his next of 
kin. See Note 39 A. L. R. 579; 
|McKerring v. Penn, R. R. Co. 65 
[N. J. L. 57 

That situation should be correct- 

ed. The cases indicate the action 
is for the benefit of the next of 
| kin not subject to the debts of the 
| deceased (Pisano v. Shanley Co, 
66 N. J. Law 1), is to compensate 
|them for their pecuniary loss; and 
is to vest in them so that their 
|death does not terminate their 
right of action, although it limits 
| the damage for their lives (Cooper 
jv. Shore Electric Co. 63 N. J. Law 
588; Rumaniak v. N. Jersey Ry. Co, 
/31 N. J. L. J. 244) hence their 
right of action is in the nature of 
|@ property right exclusive to them 
and should not be released by the 
|injured party and at a time when 
|he probably does not contemplate 
death as a result of his injuries. 

If the decedent’s wife accepts 
| the proceeds of a death benefit of 
| (Continued on page 2 col. 1) 
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Actions For Wrongful Death in N. J. 





(Continued from page 1) 





the husband’s with the defendant | 


[vanes after the death and not lat- 


Construing said limitation, which 


| tions not to serve the same until |in a suit under the New ve | 


further instructions were received, | Death Act, that where a father in- 
the Supreme Court in County v. | dividually had started the suit and 
| the limitation under the act had ex- 


Pacific Coast Borax Co. 67 N. J. 
| Law 48 held that the suit was com- 
|} menced upon the day process was 


such action cannot, unauthorized | was at that time twelve months | !ssued in good faith for the pur- 


by the other next of kin, bar their 
right of recovery. 
A release by an administrator 


appointed without sanction of the | 


widow or next of kin, in a state 


foreign to the domicile of the de- 
cedent made without the approval 
of said widow or next of kin is 
void. Pisano v. Shanley Co. supra. 

As we have seen, the present 
Death Act in New Jersey gives the 
right of action to the administrat- 
or ad prosequendum with the pro- 
viso that where action is brought 
by him, proceedings instituted, or 
claim made no payment in settle- 
ment of such claim, or in payment 
of any judgment, shall be made to 
him but only to the general admin- 
istrator ang that no release given 
by the administrator ad prosequen- 


| after death, the Supreme Court in 
| Altzheimer v. Central R. R. Co. 75:| 
|N. J. Law 424, held that where the | 
| decedent had instituted suit for 
personal injuries during her life- 
time and then died, while said suit 
| was pending, and more than two 
years after receiving the injuries 
which caused her death, her ad- 
ministrator was not barred from 
instituting suit under the Death 
Act against the person responsible 


for her death, within twelve 
months after her death. 
In Bretthauer Adm’r. v. Jacob- 


son 79 N. J. Law 223 the Supreme 
Court held that the limitation in 
the act operates not only as a lim- 
of the remedy given the 
plaintiff, but also as limitation of 
liability which it creates against 
| defendants, and is not a mere reg- 


itation 


dum shall be good to release the ulation of the limitation. Hence in 
liability to the beneficiaries or a a porseay om “npn ae 
cancel the judgments. aanEEe: Wee changed to twenty 
In Sakos v. Byers 109 N. J. Law our moncne aster me onan, mor 
302, it was held the right of ac- | twelve month limitation continued 
to apply and the suit which was 


tion resides in the administrator 
ad prosequendum which continues 


until the recovery of final judg- 


months 
was dismissed. 


started more than twelve 


after the death, 


ment and the acts of the general The Railroad Act P. L. 1903 p. 
administrator in attempting io set- |®*4 limited actions for wrongful 
tle the claim before judgment and |2¢t causing death against rail- 
receiving money therefor do not "248 to one year. The Death Act 
disturb the right of the adminis- | P. L. 1907 p. 386 limits the time 
trator ad prosequendum to prose- | t© two years in all suits for death 

caused by anyone’s wrongful act 


cute said action and the jury can- 
not consider or give credit to the 
defendant for the amount so paid. 
On a subsequent appeal the court 
of Errors and Appeals 112 N. J. 
Law 256 indicated that after judg- 
ment the defendant could petition 
the court for credit on the judg- 
ment for the sum paid to the gen- 
eral administrator. o- 

That decision seems to indicate 
that settlement cannot be 
with the general administrator be- 
fore judgment. And under the Act 


made 


Hence the Court of Errors and Ap- 
in Eldridge v. Philadelphia 
and Reading R. R. Co. 83 N. J. Law 
163 held the Death Act being a 
general law superseded the earlier 


peals 


special law respecting railroads. 
The court also said respecting the 
Death Act: “This special limitation 


is so closely related to the statutory 
given as to be a part of it 
It is createq solely with the object 


of qualifying the right of action.” 


remedy 


In Knabe v. Hudson Bus Trans- 


the release of the administrator | portation Co. 10 N. J. Misc. 1075 
ad prosequendum before or after | Judge Brown sitting as a Supreme 
judgment is no good. Consequently, | Court Commissioner held that 


in making’ a settlement before 


where the decedent had failed to 


judgment, it would ap a that a | institute suit for his injuries with- 
release of the right of : ym of the the time set by the general 
beneficiaries should ~ obtained as | statute of limitations, i. e., two 
well as payment made to the gen-, years, after receiving them and 
eral administrator. See Romaniak subsequently died as a result of 
v. N. Jersey St. Ry. Co. 31 N. J.| said injuries, a suit under the 
Liaw 244. Death Act could not be main 

This section of the statute is| tained as the decedent could not 
cumbersome ang unfaii. It should ; have brought an action. This case 
be changed to allow settlement to | was affirmed by the Court of Er- 
be made by the administrator adj rors and Appeals, 111 N. J. Law 
prosequendum with the consent | 33. To the same gene is the case 


of all the beneficiaries or their leg- 
ally appointed guardians ang pro- | 
vide for payment direct to the| 
beneficiaries upon their release or | 
that of their said guardians. Pay 
ment of the judgment should be | 
made in like manner, to be satis- 
fied by warrant of the beneficiaries | 
or guardians alone, 
The death of the plaintiff ad-| 
ministrator ad prosequendum does | 
not work on abatement of a clause | 
of action under the Death Act, 
Barrett v. McDonald 9 N. J. Misc. 
1099. Nor does the death of the 
defendant, Hackensack Trust Co. 
v. Vanden Berg 88 N. J. Law 518. 

(c) Statute of Limitations: 
The statute provides now that | 
every action thereunder shall be| 
commenced or sued within two} 
on Residuary- 
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N 
ich was citeq by the 


of Coulter v. . Pulverizing Co 
11 Misc. 5 
Court of Errors and Appeals in the 
Knabe Case, 

Where an attorney 
mons in suit under the Death Act 


wh 


issued sum- 


two days before the limitation ex- 
pired ang on that day delivered the 


| process to the sheriff with instruc- 





| statute; 


= 


| pose of being served, of which the | 
day of issuance of teste, was prima 
facie evidence, hence the plaintiff 
| was allowed to recover. 


Persons Entitled to Sue 


Under the Statute, suit must be | 


| brought by the administrator ad 
prosequendum, if the decedent dieq 
intestate, or the executor, if he 
lied testate. 

| I¢ the decedent, had he lived, 
could have brought proceedings 
under the Workmen’s Compensa- 
tion Act for the injuries causing 
his death, then a suit under the 
Death Act is barred and suit must 
be brought in the Compensation 
Court. Gregutis v. Waclark Wire 
Works 86 N. J. Law 610. This rule 
applies even though the next of 
kin are aliens who are barred from 
an action under the Compensation 
Act. This is an anomalous situa- 
tion, which deprives the next of 
kin of an action, because they are 
It 
regardless of public policy 
political boundaries are but fic- 
tions, and human suffering caused 
by negligence should not go rem- 
ediless. 


aliens. 


The Gregutis Case over-rules 
Cetofonte v. Camden Coke Co. 78 
N. J. Law 662 decided by the 


Court of Errors and Appeals prior 


to the ena-tment of the Workmen * 
Compensation Act, in situations 
where said act applies, but the 
Cetofonte case is still authority 


for the institution of a suit for the 
bene an alien under the Death 
Act where the Compensation Act 
does not apply. 


fit of 


The administrator authorized by 
to bring the action 
be appointeq by a tribunal 
of this state. Pisano v. Shanley Co 
supra. The surrogate of the county 
in which the accident occured may 


the statute 


must 


ippoint an administrator ad pros 
of a non-resident decedent. P.L 
1922 p. 59; also the Ordinary. In re 
Post 89 N. J. Eq. 526. 

If one class of beneficiaries des- 
ignated in the Act does not exist 
r survive at the death of the per- 


n for whose death suit is brought 
Act, nevertheless the ac- 
can still be brought for the 
iries named. Hagger- 
Co. 31 N.J. Law 


inder the 
tion 
yither benefici 
ty v. Central R.R. 
349. 

A father, by adoption, cannot 
maintain the action. If any, it re- 
sides in the natural parents or 
of kin and the parents hav- 
ing releaseq any rights to ser- 
vices would not be entitled to re- 
cover. Heidecamp v. Jersey City 
R. R. Co. 69 N. J. Law 284. 
Additional and Substituted Parties. 

Following Lowey v. Segal, Sup- 
the New Jersey Supreme Court 

‘The Consolidated 
N. J. Law 142 held 


next 


| ra., 
lin Fitzhenry v. 


63 


Traction Co. 63 
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| defect and not of substance, 
should be rectified by | 


pired it was improper to allow the 


|complaint to be amended to have 
ithe suit brought by the decedent’s 
personal representative on the 
groung it would deprive the de- 


fendant of his defense and would | 


be vexatious. 


In 1928 the Court of Errors and 
Appeals changed the above rule 
following Giardini v. 
Supra. by holding in Wilson v. 
Dairymen’s League 105 N. J. Law 
188 that the lower court erred 
where suit had been started by the 
general administrator six months 
after the death ang the Court had 
allowed an amendment to substi- 
tute the administrator ad prose- 
quendum twenty-four calendar 
months after the death but had 
non-suited the administrator ad 
prosequendum because the time 
within which suit should have been 
brought expired. The Court of Er- 
rors and Appeals said it was error 
to non-suit, because the substitu- 
tion was to correct a mere formal 
it did 


not affect the right, only the man- 


|}ner of enforcing it. The adminis- 


trator ad prosequendum being only 
designateg as the party to enforce 
the right, hence the limitation hav- 
ing run, did not affect the suit 
which was brought within time. 
Followed in Michelson v. Erie R. 
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Digests Of 


(Continued from page 1) 
_——- 
No longer, especially in urban com- 
munities, is a tenant expected to 
carry his own stove to ang from 
premises. The modern 
g is designed with a central 





rented 
puildin 


neating system, the removal of | 


gbich would constitute the disin- 
tegration of the structure. With 
gs little physical disturbance, 
goors windows, radiators, lighting 


and plumbing fixtures could be re- 
moved . Aj building does not con- 
sist “simply of floors and roof with 


yorting walls masoned into the 
..It is logical that the 


7 


roun 

ro onception of what we refer 
to, with varying shades of mean- 
ing, a8 ‘building’, or ‘realty’, or 
freehold’ should keep pace with 
actual changes in the substance 
which the conception represents.’ 


institutional 
port in Domestic 
y. Mezzaluna, 109 N. 
MacLeod v. Walter 


theory finds 
J. L. 574; 
J. Satter- 
waite 
113 N. J. Eq. 313; Russ Distribut- 
Corp. v. Lichtman, 111 N. J. 


ing 


L. 21; Lumpkin v. Holland Furn- | 
ace Co., 118 N. J. Eq. 313; Fidelity | 
B. &. L. v. Eliz. Ave. Holding Co., 


119 N. J. Eq. 11. 

General Motors Acceptance 

v. Capital Associates, Inc., 
N. J. L. 61 and Layne N. Y. 
President Hotel Co., 111 N 
J 338 are not contrary holdings 
Insofar as Vogel v. 295 Halsey St. 
Co., 109 N. J. L. 83, and Independ- 
ent Aetna Sprinkler etc. v. Morris, 


Corr 


Cc Vv 
RP 


114 N. J. L. 23, are in conflict with 
the above rule, they are expressly 
verruled. 


The express assent of the orig- 

| owner is not binding upon his 
ibsequent purchaser. A literal 
construction of the statute indi- 
cates it is not, and the legislative 


Recent Opinions: 


and other incidental equipment 
which were furnished free of 
charge to the owner and which he 
installed himself. The owner also 
| built a concrete foundation in the 
cellar, upon which the compressor 
was placed. The goods sought to 
be replevied are only those covereg 
in the contract. The defendant 
later came into possession of the 


Morris v- Martin 

April 8, 1936 

Transfer Inheritance Tax Appeal. 
Affirmed. 

Franklin J. staenpess, for 
lant. 

Daviq T. Wilentz, Atty. General, 
and William A. Moore, for re- 
spondent. 

Buchanan, V. C. 


appel- 





premises by foreclosure of its 
mortgage. 

The Circuit Court directed a| 
verdict for plaintiff, holding that | 
under Domestic Elec. Co. v. Mez- | 
zaluna, 109 N. J. L. and Russ Dis- 
tributing Corp v. Lichtman, 166 
A. 513, the conditional vendor is 
entitled to remove where no ma- 
terial injury to the freehold will 
result—material injury meaning 
not only physical injury to the 
building, but injury to the institu- 
tion of which the structure is a 
part, citing also Future B. & L. 





|erating system, 
Electric Co. | 
|} ment, both that sold and that fur- 


Inc., 109 N. J. Eq. 414, affd. | 


| tion, No. 45 of the October Term 
| 1935 


v. Mazzochi, 107 N. J. L. 422. Here 
although the building had not orig- 
inally been designed with a refrig- 
it could not be 


doubted that the heating equip- 


nished free of charge were to form 
part of one institution or system; 


| 
ate, 


Stephen Arrowsmith died test- 
giving all of his prooperty, 
real and personal, to his wife, Sar- 
ah, for life, with the right to use 
principal, and the remainder “to 
my beloved qaughters, Eleanor 
Arrowsmith and Emma A. Morris, 
share and share alike.” 

The daughter Eleanor died in- 
testate leaving her sister Emma 


Morris, and her mother, the life 
tenant. 
The commissioner taxed the 


transfer by intestate succession 
from Eleanor to Emma Morris. 

Appellant challenges the validity 
or that assessment contending: 

1. No interest passed by intest- 
acy from Eleanor to Emma Mor- 
ris because 

a. The devise by Arrowsmith 
was to the daughters as a class 
and created a joint tenancy, with 





consequently removal of that sys- 


tem did material damage to the | 


building in the institutional sense 

The Circuit Court further held | 
that no disinction coulq be made 
because the risers and the inci- | 
dental fixtures (which were not 
sought to be replevied in the suit) 


had been furnished to the owner | 
free of charge. 

Held: The Circuit Court will be | 
affirmed for the reasons stated mle 
its opinion. To the cases therein | . 
cited “may be added that of | 
Smyth Sales Corporation v. Nor- | 
folk Building and Loan Associa. | 
Court of Errors and po, 
peals, recently gecided.”’ 

Affirmed. 

(See 58 N. 


J. L. J. 130, 210) 





t which motivated section 7 
viz., that the institution of 
hich the building is a part should 
t be impaired, leads to the same 
nclusion. 

Reversed, 

Note: 

three justices helq that the insti- 
tutional] theory upon which the 


tent 
nh 


In a dissenting opinion, | 


was an unwarranted construction | 
of the legislative intent as mani- | 
fested in Section 7 of the Condi- 

nal Sales Act, amounting to ju- 
icial legislation.) 


CONDITIONAL SALES—Fixtures 
Affixed to Realty—Refrigerators 


New Jersey Court of Errors and 
Appeals 

B. & O. Radio, Inc. v. Prudential 
Ins. Co. 

April 2, 1936 


On appeal] from Essex Circuit. Af- | 
' firmed. 
Haines & Chanalis, Patrick J. Ma- 
loney, for appellant 
Carey & Lane, Robert Carey, 
ry Lane, for respondent. 
Per Curiam. 
This was a replevin suit tried 
the Essex Circuit, involving a 
ontest between a _ conditional 
vendor and real estate mortgagee 
The conditional vendor sold 
twenty-five refrigerators to the | 
owner of the property, which orig- | 
inally hag no refrigerating system. 
The conditional sales contract cov- | 
ered boxes, coils, and compressor, 
and did not cover risers, conduits, 


Har- 


{ 
} 


at 
aL 


iM 
|3e 


WORKMEN’S COMPENSATION 
— Railroad Employee — Inter- 
state Commerce—Repair of Shed 

New Jersey Court of Errors and | 


Appeals 

artin v. Central Railroad 

anuary 31, 1936 

Lloyd, J. (Dissenting) See major- | 
ity opinion 116 N. J. L. 162, 182 
| A. 897, digested 59 N. J. L. J. 85 | 


It is clear that the eT 
(who was injured while repairing 


| the skylight of a termina] train | 


shed) was not directly in inter- ! 
State transportation. But the test 
seems one of remoteness and de 

gree. Petitioner's work was not 
remote. Without a proper landing 
place, a passenger in interstate 
commerce could not complete his 


| journey in comfort. The decision | 


should therefore have been that |, 
the injured employee came under | 
the Federal Employers’ Liability | 
Act, 





| INHERITANCE TRANSFER ACT | 
—Gift to Persons by Name— | 
Tenancy in Common—Séizin De- | 
fined 


New Jersey Prerogative Court 


| by 


| persons who constitute a class, if 
| made to them by name and with 


| creates no joint tenancy. 
| Herbert, 27 N. 
| Eq. 216 at 218, 119 Atl. Rep. 631.” 


|iately upon Stephen Arrowsmith’s 


the right of survivorship; or, 
b. The devise to the daughters 


|} was subject to divestiture as to 


the share of either or both by 


|death prior to the death of the 


life tenant. 
2. That if any interest passed 
intestate succession from El- 


| eanor to Emma Morris, it was not 


|taxable under the statute because 
the statute imposed taxes upon 
transfers from any person dying 
‘seized or possessed” of the prop- 
erty transferred; and Eleanor was 
never seized of the property. 
Held: Appellant’s contention 
that a joint tenancy was created 
cannot stand. “It is entirely set- | 
tled in New Jersey that a gift to} 


the further clauses ‘in equal 
shares’ is a gift in severalty and 
Post v. 
540 at 547; 
J. 


J. Ea. 
Redmond v. Gummere, 94 N. 
The remainder here vested immed- 


death, and upon the death of the 
remainderman passes by his will 
or intestacy, and not by the will | 
of the original testator. Pedrajas 

. Bloomfield Trust Co., 101 N. J. 
ie 105, 137 A. 86, affd. 101 N. J. | 
Eq. 803, 139 A. 18. 

Appellant cites no authority in | 
support of his contention that the | 
gift was subject to divestiture up- | 
on a remainderman predeceasing 
the life tenant. It will be given 
no further consideration. 

As to the contention that there | 
was no “seizin” or “possession”: 
It is true that Eleanor was not 








| seized—using that phrase in its| 


strictest technical Ee 


| She had neither possession nor the | 


right to immediate possession. 
Heldhauser v. Schultz, 93 N. J. Eq. | 
449, 116 A. 791 (dealing with the | 


| technical subject of dower.) 


But the word seized is common- | 
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| Charles C, Stalter, opposed. 





ly used in law to denote “title” or 
“ownership.” See Cummings v 
Cummings, 76 N. J. Eq. 568, 75 A. 
210, where the court frequently 
speaks of a remainderman as be- 
ing “seizeq of an estate of inher- 
itance’\ guring the life of a life | 
tenant; 57 C.J. 97. | 
Words in statutes are to be con- | 

| 


| 


strued in their common or popular 
sense, unless there is something | 
to indicate the legislature intended | 
the latter. Evening Journal v. 
State Board, 47 N. J. L. 36; Stor- 
age Co. v. Assessors, 56 N. J. L. 
389, 29 A. 160; Security Trust v 
Edwards, 90 N. J. L. 998, 101 A. 
384; Heston v. Atlantic City, 93 
N. J. L. 317, 107 A. 820. 

The Inheritance Tax statute as 
a whole indicates a legislative pur- 
pose to tax broadly interests in 
property transferred at death, or 
in lieu of testamentary transfers. 

Affirmed. 


TRIAL—Reception of Verdict by 
Clerk 

New Jersey Supreme Court, Ocean 
County 

Allwood v. Stockton 

March 24, 1936. 

On plaintiff's rule to show cause. 
Rule absolute. 

Ernest P. Biro, for the rule. 


Lawrence, C. C. J. 

In an automobile negligence 
suit, the jury retired to deliberate. 
The trial judge left for his home, 
directing the clerk to receive the 
verdict. The jury returned with 
the verdict, “We find the plain- 
tiff negligent.’’ The issue of con- 
tributory negligence was in the | 
case, and the proofs were such 
that the jury could have found 
contributory negligence, 

Instead of recording the in 





as the jury returned it, the clerk 
sent the jury back to the jury 
}room and telephoned the judge. | 
After doing so, he had the jury 
again brought in, and upon their | 
(Continued on page 4 col. 4) 
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.. Criminal Contempt BAR 


An article by Paul Hutchinson, 
in a recent of Scribner’s 
Magazine, instructive to law- 
yers as well aq laymen. It deals 
with the subject of “Trial by 
Newspaper”. It appears from Mr. 
Iutchinson’s article—and this was 
a revelation to us—that the fault 


issue 
is 


does not lie entirely with the 
press. The demand for yellow 
journalism treatment comes, it 


seems, from the police, the pros- 
ecutor’s office; from officers of the 
court and from defense lawyers. 
Advance theories of solution, the 
name of the suspect, sinister inci- 
dents of the criminal’s history, 
are traded by the police for ap- 
propriate mention on the front 
pages. “And be sure you get the 
name spelled right!" is a choice 
quotation from the article. The re- 
porter who declines the bargain is 
an outcast, and must give up po- 
lice reporting. 

Let us suppose the crime is 
murder,which is not a remote sup- 
position, When the criminal is ap- 
prehended and found to be an! 
attractive wom«n, the lid, to | 
speak, is off. Hi \wspaper scrap- 
book is kept wiih jealous pride. 
If her lawyer is sufficiently astute, 
he is successful in having a special 
reporter assigned to the iefense. | 
This practically insures adequate | 
sentimental distortion of public 
opinion. The prosecution, to com- 
bat this, must furnish lurid details 
of the defendant’s past, and cogent- 
ly point out the weakness of the 
defense theory. 

Finally, the trial is reached in 
an atmosphere which has become 
utterly obscured, and the real is- 
sue—the guilt or innocence of the 
accused—is forgotten. 

Some months ago, legislation 
was suggested by the New York 
State Judicial Council intended to 
remedy this tragic farce. We in- 
dicated at that time our feeling 
that legislation was unnecessary, 
that it would add nothing to the 
court’s present power of contempt 
and that matters of obvious decor- 
um should not require definition 
by rule. (58 N. J. Law Journal 
372). Mr. Hutchinson cites with | 
conclusive effect, the treatment of | 
English newspapers by English | 
courts where any judicial impro- | 
priety is attempted. The least in- | 
fraction is severely dealt with and | 
English apprehensions and trials | 
are remarkably free of sensation- | 





80 





alism, We would do well to insist Pleas Judges Thompson and Mc-|and requesting the county’s sena- 
Grath, and Advisory Masters Rog- | tor to vote against it. 


upon a similar dignity. 





ASSOCIATION 
NOTES 
CAMDEN COUNTY 
A regular meeting of the Cam- 
den County Bar Association will 
be held Friday, April 17, at the 
City-County Building, Camden. 
The first two of a series of rad- 





io talks under the sponsorship of 
the Association have already been 
given. D. Truman Stackhouse in- 
itiated the series over WCAM with 
a talk on contracts, and Assist- 
ant City Solicitor John R. DiMona, 
of Camden spoke on “Duties of 
the City Solicitor’s Office.” 


HUDSON COUNTY 





Paul C. Supinski, former Assist- 
ant Attorney General of New Jer- | 
sey am| now Assistant Corporation | 


Counsel of Jersey City, will be the | 
principil speaker at the regular | 
monthly meeting of the Hudson | 


County Bar Association to be held 
tonight at 8 P. M. at the Carteret | 
Club, Jersey City. His topic will | 
be “The Enforcement of the Mo- | 
tor Vehicle Act.” 
MIDDLESEX COUNTY | 
Attorney General David T Wu: | 
entz was elected president of the | 
Middlesex County Bar Association | 
at its election meeting April 9. | 
Other officers elected were 


' 


Vice-president, Joseph H Ed- | pounds Damage & his Costs of 


gar, Highland Park; secretary, | 
Henry E. Berg, New Brunswick; | 
treasurer, Charles McWilliams, 
Perth Amboy; trustees: John P. 
McGuire, Perth Amboy; J. Ran- 
dolph Appleby Jr., South River; 
Herman H. Anekstein, New Bruns- 
wick; Emil Stremlau, Carteret. 
The association adopted a reso- 
lution favoring passage of As- 
sembly Bill 192, the Lawyers’ Bill. 


OCEAN COUNTY 
Common Pleas Judge Russell G. 
Conover was elected president of 
the Ocean County Bar Association 
at the monthly meeting held April 
9 in Toms River. A rising vote of 
thanks was given out-going presi- 
dent Leo Robbins of Lakewood, 
Ocean County Prosecutor, for his 
work last year. Other officers 
elected were Robert A. Lederer of 
Toms River, treasurer; and Jos. F. 





Robbins of Lakewood, secretary. 

Election of a vice-president and 
the appointment of standing com- | 
mittees were deferred until the | 


May 13 meeting. 
UNION COUNTY | 
Vica Chancellor Stein, Common | 


Legal Lore 


By George J. Miller. 





The Minutes of the Supreme Court 
of West Jersey 


(Continued) 


Part 5. 

The minutes of the trial of Jo- 
seph Browne Plaintiff vs. Martin 
Hoult, Dec. 9, 1683, is a typical 
example of an ancient court min- 
ute record. “The last Jury impan- 
neled in ye tryall betweene Sam- 
uel Cole & Mathew Allen—-alsoe 
impanneleq upon this tryall. 

“Evidence Willm Higgins, Archi- 
bald Silver, Joseph Knight, Rich- 
ard Coates, and Willm Budd. 

“The verdict see at ye end of ye 
tryail after ye depositions of ye 
witnesses, 

“Willm Higgins, Deposeth that 
hee knowes there was great losse 
to the plaint for want of cover 
to ye Bricks, & as hee thinks there 
might bee about twelve thousand 
bricks lost thereby. 

“Archibald Silver, Deposeth that 
hee knowes there was great losse 
to ye Plaint for want of cover to 
ye Bricks. 

“Joseph Knight, Deposeth, that 
(as hee remembers) ye tyme that 
ye Plaint was put of from ye 
worke of ye Defendt is about 14 
or 15 weeks agoe.* 

“Richard Coates, Deposeth, That 
about two monthes agoe Martin 
Hoult was willing to give ye Plaint 
five pounds upon ye Acct of ye 
Plaints losse in ye worke, & yt 
the Plaint was willing to accept 
it. Ang yt (that) ye Plaint asked 
ye Defendt to Accot’ ye Defendt 
sd hee was willing to it; But ye 
Plaint said hee had not then his 
Accts about him. 

“Willm Budd Deposeth, That 
hee askeq Joseph ye Plaint, con- 
cerning ye difference betweene him 
& ye Defendt, And hee ye said 
Plaint sayd, that hee had made an 
Areemt with ye sd Martin ye De- 
fendt to take 5 lb. of him & to 
Burne his Bonds. 

“The Jury in ye Action of 
Browne vs. Hoult finde for ye 
Plaint, yt is to say, that ye Bill 
now given in by ye Plaint of his 
worke amounting to nyneteene 





pounds eight shillings seaven 
pence shall be pd to ye Plaint, And 
that what ye Defendt can mke ap- 
peare is payd thereof, be discount- | 
ed by ye plaint. Ang that ye De- 
fendt also pay to the Plaint eight 


suite.” 





ers, Backes, Grosman, Herr and 
Child were the guests of the Un- 
ion County Bar Association at its 
quarterly meeting and dinner at 
the Winfield Scott Hotel Tuesday, 
April 14. 

Extreme cruelty as a ground for 
divorce was the subject upon 
which Advisory Master Herr 
spoke. He traced the background, 
development, and present status 
of the Blackwell Act. 

Advisory Master Norman T. 





Rogers spoke on “Inquiry for Ab- 
sent Defendant in Divorce Ac-| 
tions.” 

At its meeting held prior to the 
dinner, the Association adopted a | 
resolution that a committee be ap- 
pointed to investigate individuals | 
or groups who indulge in practices 
subversive of the profession of | 


|law. The resolution was the result | 


of discussion and criticism of the | 
practices of claim adjusters for | 
insurance and utility companies. 

A resolution was also adopted 
upholding the Chancellor’s stand 
on the pending anti-injunction bill 








Book Note 


A GUIDE TO FEDERAL AP- 
PELLATE PROCEDURE: Hand- 
book For Counsel About To En- 
gage In A Federal Appeal. By Na- 
than April. New York: Prentice- 
Hall, Inc. 1036. $6.50. 

This book is represented to be 
the first one-volume manual of 
procedure in the Federal Appellate 
Courts to be published, and is de- 
voted exclusively to the procedure 
of these courts. 


The book covers the following 
subjects: Preliminary stay of ex- 
ecution, what judgments and ord- 
ers are reviewable and in what 
courts review may be had, time 
within which to apply for review, 
how to take and perfect proceed- 
ings for review, supersedeas or 
stay pending an appeal, framing 
the record on appeal, printing and 
filing record and docketing the 
cause, miscellaneous interlocutory 
proceedings, scope of review, briets 
and argument, and disposition of 
cause and mandate. These subjects 
are treated in about two hundred 
pages. About eighty pages are de- 
voted to forms, and over two hun- 
dred pages to an appendix which 
consists of the rules of the United 
States Circuit Court of Appeals. 

In his “Foreword” to the book, 
Judge Manton writes: “I may 
properly describe (this work) as 
an epitome of the essentials of ap- 
pellate procedural practice. The 
text is well supported with pertin- 
ent provisions of the statutes and 
controlling cases, and offers a con- 
venient key to the more detailed 
analysis of the intricate problems 
of procedure.” 

Like so many other books de- 
voted to practice and procedure, 
this book will probably prove to 
be of value mainly because of the 
citations of cases and statutory 
provisions 


DIGESTS OF 
RECENT OPINIONS 
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returning the same verdict, asked 
if they meant no cause of action, 
and, receiving an affirmative re- 


ply, recited the usual formula and | 
| dismissed the jury, and the court 
| thereafter signed a postea to the 


effect that the jury had returned 
a verdict of no cause of action. 
Plaintiff obtained a rule. 

Held: The clerk’s sole function 
in taking a verdict in the court’s 
absence is purely ministerial. He 
must receive whatever verdict the 
jury delivers; he cannot mould it 
or determine whether it is respons- 
ive to the issues. Corn v. Kaplan, 
103 N. J. L. 189, 139 A. 12. Cf. 
Folkner v. Hopkins, 100 N. J. L. 
189, 126 A. 633; Sockolowski v. 


| Olkowski, 102 N. J. L. 51, 130 A. 


514; Conti v. Alea, 107 N. J. Lh 
391, 153 A. 636; State v. Pallita, 
11 N. J. M. R. 612, 167 A. 20; 
Kindervater v. Simoni, 12 N. J. 
M. R. 230, 171 A. 143. 

It follows that the verdict must 
be set aside and a new trial ord- 


ered, 


MUNICIPALITY CORPORATION 
—Liability of—Fuailure to Keep 
Boardwalk Safe 

New Jersey Supreme Court, Cape 
May County 

Dougherty v. City of Wildwood 

April 2, 1936 

Qn motion to strike complaint. 
Complaint stricken. 

Milton C. Nurock, for plaintiff. 

Harry Tenenbaum, for defendant, 

Jayne, S. C. C. 

The complaint alleges that plain- 
tiff, while descending a ramp lead- 


ing from the boardwalk in 
City of Wildwood tripped op 
loose board and fell, as a 
of which she sustained injury, j, 
complaint alleges inter alia, thy 
the municipality negligently oq 
structed the said boardwalk, ay 
that the municipality particulay, 
owed a duty to plaintiff to tee, 
the boardwalk in repair. 

Held: The complaint will , 
stricken. The complaint expregy 
alleges that the boardwalk wag, 
public highway of the city. Thy 
the city is not liable for mere aj). 
ure to maintain. Allas v. Rumsq 
114 N. J. L. 227, 115 N. J. L. 593 

The allegation of a particulg 
duty owing from the municipality 
to plaintiff is a mere legal conch. 
sion which in no way strengthey 
the complaint. 

The allegation that the boar. 
walk was negligently constructe 
in the first place is a mere cop. 
clusion. All that appears is a stats 
of disrepair. ‘There is an obviow 
distinction between keeping a high. 
way free from nuisance and af- 
firmatively creating one. Ip 
the one case it is mere neglect of 
a public duty for which there 
| no action for a private injury; in 
| the other there is positive misfeas. 
ance.” Allas v. Rumson, supra 

Complaint stricken. 
CONTRIBUTORY NEGLIGENCE 

—Duty of Pedestrian Crossing 

Trolley Tracks 
New Jersey Supreme Court 
Reinheimer v. Atlantic City 

Shore Railroad Co. 

April 6, 1936 
On appeal from Atlantic Common 

Pleas. Reversed. 

Boureois & Coulomb and William 

B. Hunter, for appellant. 
Herman J. Finn and Burton A 

Gaskill, for respondent. 
Donges, J. 

Plaintiff's decedent was struci 
and killed by a trolley car, while 
crassing the street, From a judg- 
ment for plaintiff, defendant ap- 
peals, contending, inter alia, that 
the trial court erred in charging: 

“The decedent had a right to as- 
sume that the trolley car in thi 
case would be operated at a reas 
onable rate of speed and in 4 
reasonable careful manner until 
the contrary appeared to him. 

Held: “The vice of this instruc- 
tion is in the last phrase.... ‘until 
the contrary appeared to’ the de- 
cedent.”’ Decedent was under a leg- 
al duty to use his powers of ob- 
servation to see whether the mo- 
torman would do his duty, and to 
{take such steps for his own safety 
as an ordinarily careful and prud- 
ent person would in crossing the 
street. Connolly v. P. S., 94 N. J. 
L. 157. “In the instant case, the 
charge of the court, above quoted, 
relieved the decedent of any duty 
to exercise reasonable care for his 
own safety, and the jury was in- 
structed, in effect, that he would 
not be guilty of contributory neg- 
ligence in failing to exercise res- 
onable care in the circumstances 
unless, without care on his part, 
it was apparent that the motor- 
man was not going to exercise 
reasonable care in the operation 
of his car.” 

Reversed. 

Chief Justice Brogan dissents. 
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INDEX TO ARTICLES 
AND NOTES IN CURRENT 
LEGAL PERIODICAIS 





ADMINISTRATIVE LAW: 

“The Proposed United States 
Administrative Court” by O. R. 
McGuire. American Bar Associa- 
tion Journal, March 1936. 

FOOD: 

“Retail Responsibility and Judic- 
ial Law Making” by John Barker 
Waite. 
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(Continueg from page 1) 
—————_— 
gsting of their daughter, Myrtle, 
god & Son, Donald, and the com- 
isinant, took possession and oc- 
cupied it. The complainant lived 
were with Letitia and Michael for 
four years. During this time the 
-omplainant was content in the 
nome; she had no fault to find 
with the treatment she received 
there. Things ran along smoothly 
in the household until about June, 
1934, when the mortgage 
of $5,000.00, covering the premi- 
ses, became due. Letitia and 
Michael were unable to pay it. 
They requested the complainant to 
vance them this amount. She 
coulg not; she did not have the 
funds. She said that she might be 
able to borrow it. She could not, 
nd so informed Letitia and 
Michael, From then the complex- 
ion of things changed. The agree- 
able domestic atmosphere which 
they hag theretofore breathed was 
eeded by discord and dissen- 
sic Complainant’s existence in 
Letitia’s home afterward was not 
es pleasant as it had been. Her ac- 
istomeg comforts gave way to 
‘iscomforts and annoyances. Let- 
tia was no longer considerate in 
er attentions, There was a notice- 
absence of filial regard for 
mplainant. She was shabbily and 
meanly treated by Letitia, Sever- 
times Letitia threatened to 
ject her from the home. The 
juality of the meals which were 
ereafter provided for her, she 
said, were not as good as former- 
On March 7, 1935, the break- 
st which was served was unsat- 
factory; she refused to eat ‘t 
nd arose from the dining table, 
ieparteq from the house and visit- 
the home of her daughter, Mrs. 
2obertson, with whom shé re-| 
mained the greater part of the day. | 
On the afternoon of the same day, 
Mrs, Robertson took the complatn- 
ant in her automobile and drove 
her back to Letitia’s house, where 
she alighteq and proceeded to en- 
ter the house but found its doors 
were locked, This, the complain- 
and said. \vas unusual. Then being 
barred out and unable to enter the 
house, she returned to Mrs. Rob- 
ertson’s house. Mrs. Robertson 
againeg conveyed her to Letitia’s 
house, She again tried to effect an | 
entrance, but without success. | 
They returned to Mrs. Robertson's | 
home. Mrs. Robertson telephoned 
to Letitia’s home and the tele- | 
phone call was answered by Let- | 
itia’s daughter, Myrtle, to whom | 
Mrs. Robertson reported the inci- 
ient of the lockeq doors. Myrtle 
then told Mrs. Robertson that the 
omplainant was no longer wel- 
come in Letitia’s home and was 
not wanted there. On that same 
evening, Donald Enot, Letitia’s | 
son, brought a valise containing 
complainant’s belongings to thé | 
home of Mrs. Robertson where he | 
deposited and left it. 
Subsequently, the complainant | 
employed Louis A. Schiffman, an | 
attorney, to search the title to No. | 
39 Meadow Street, Rahway. His | 
examination disclosed 
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that the} 
title to those premises was not in 
the name of the defendants, Let- | 
itia or Michael, but in that of | 
their daughter, Myrtle Enot. Myr- 
tle subsequently married the de- | 
fendant, Rodney King. On October | 
23, 1935, Schiffman reported his | 
finding to the complainant. Com- 
pilainant contends that in not tak- 
ing the title to the Meadow Street 
premises, Letitia and Michael fur- 
ther violated their agreement with | 
her; all of which is convincing ev- 
idence of fraudulent conduct on 








| their part. The complainant alleges | Under the circumstances, equity 


that Myrtle is without any right | will follow the course of the mone- 


to the title; and that her name 
was never mentioned in connection 
with it at the time of the agree- 
ment nor at any other time. 

The complainant’s daughters, 
Beneva Robertson and Helen Hen- 
wood, inquired of Letitia why she 
ejected their mother from the 
Enot home. She replied that it was 
the filial duty of each of the 
daughters to board and lodge their 
mother for a period of two and a 
half months in each year; ang that 
she, Letitia, was tired of taking 
care of her mother and would no 
longer maintain that burden. The 
complainant with her daughter, 
Helen Henwood, and her counsel, 
Louis A. Schiffman, called at the 
Enot home; but the defendant 
Letitia, would not permit them to 
enter her house. She stated to 
them the only person who would 
be allowed to cross the threshold 
and discuss the situation with her, 
was the attorney, Schiffman. 

The defendant, Michael, in his 
testimony, stated that the com- 
plainant wanted him to take the 
title to the premises; but he 
would not. Upon his refusal, com- 
plainant then wanted Letitia to 
take the title. She, too, refused to 
take it, and that, then, the com- 
plainant “agreed to have (my 
daughter) Myrtle take it.” At the 
time Myrtle took the title to the 
premises, she was under the age 
of twenty-one years. Kessler v. 
Sooy, 108 N. J. Eq. 86, 154 Atl. 


108, aff. 110 N. J. Eq. 559, 160 
Atl, 574. 

The defendants, Letitia and 
Michael, contend that the first | 


$3500.00 was a gift from the com- 
plainant as an appreciation of Let- 
itia’s kind treatment to her. Mich- 
ael testified that complainant, at 
the time she gave that sum, said to 
Letitia “you were always good to 
me—you deserve it—it is for past 
favors.” 


| tary 


contributions made by the 


| complainant and declare the sum 


| 





| 


| 





| 
| 


The evidence, and the surround- | 


ing circumstances, convinces me 
that there was a relationship of 
trust and confidence existing be- 
tween the complainant and the de- 
fendants, Letitia, Michael and 
Myrtle; that relationship was 
grossly abused and viciously be- 
trayed by each of them. The 
testimony presents the justifiable 
inference that, despite the agree- 
mnt of Letitia and 
the complainant, it was their in- 
tention when they made it, to vi- 
olate it. I believe when the name 
of the title holder was under con- 
sideration that it was then in the 
minds of Letitia and Michael to 
secretly place the title in the 
name of their gaughter, who was 
then a minor. By the consummation 
of that act, they showed a lack of 
good faith and perpetrated a clear 
fraud upon the complainant. 


| 





Michael with 


} 


I am satisfieg that the com- | 


plainant never discovered 
fraud until after she had been 
ejected from her daughter’s home, 
employed counsel to search the 
title, and receiveg his report of it. 
The treatment accorded the mo- 
ther when she attempted to talk 
to Letitia, and was refused ad- 
mittance to the home, leaves very 


the | 
|instant case 


total thereof to be a trust in fav- | 
or of the victimized mother. It 
does not seem necessary to sub- 
mit citations in support of the 
rule in matters of this kind, the 
law is so well established; but a 
reference to some of them sup- 
porting the principle involved may 
not be amiss. 

“When the consideration for 
a conveyance is paid by a per- 
son other than the grantee 
named therein, a resulting trust 
is ordinarily regardeq as arising 
in favor of such person, on a 
presumption that one would not 
pay for property unless he in- 
tended to have the beneficial in- 
terest therein.” 

1 Tiffany on Real Property, 
397, citing Depeyster v. Gould, 
3 .N. J. Eq. 474. 
In Dep€yster v. 

the court said: 

“The fact that the considera- 
tion was paid by the trustee, or | 
that it came out of his mort- | 
gage, is satisfactory; and it rais- | 
es a trust by implication of law | 

a resulting trust—in favor of 
the complainants. Trusts of this 
nature, says Lord Hardwicks, 
are, where the legal interest 
in another, but the purchase 
money has been paid by a third 
person. This is a resulting trust 
for him who paid the money.” 
In Lykles v. Lykles, 109 N. J. | 

Eq. 190, 158 Atl. 105, it was held: | 

“Where a person furnishes | 
money for the purchase of real 
estate with the understanding | 
that he shall have an interest 
therein, a resulting trust ensues 
for all or part of the purchase 
price, even though title be taken 
in the name of another.” 
The facts in the above case, 

stated by the courts, are: 


Gould, supra, 





is 


as 





| 
“In 1919 the house in question 
was bought, the first payment 
made by a draft drawn by the 
against the joint ac 
count, anqg title was taken in 
the name of the son alone.— | 
The mother occupied the house 
with her family, including her 
husband and the defendant—. 
No question apparently was 
raised as to the ownership of 
the premises or the rights or in- | 
terests of the parties therein, 
until the son’s marriage. Dis- 
cord then arose and the son ord- 
ered his mother out of the house, | 
wherein she brought this suit.” 
The court, in discussing the €v- 
idence in that case, said: 
“It seems abundantly clear 
from the testimony of all the 
witnesses that the complainant 
considered the premises were 
to be her home the rest of her 


mother 


life, and that defendant so 
stated.”’ 
Such was the situation in the 


The moneys paid by 
the complainant to Letitia and 
Michael come under the doctrine 
of equitable conversion to the ex- 


|tent of the complainant’s mone- 
|tary interest. The fraudulent con- 
| duct of Letitia and Michael in sec- 
lretly having the title taken in the 


unfavorable inferences of Letitia’s | 


unnatural conduct and, in my 
opinion, leads to the inescapable 
conclusion that the complainant 
was grossly wronged. 


lis a badge of fraud 


daughter, Myrtle, 
which at- 


name of their 


jtaches to the title and imposes a 


constructive trust upon the lands 
which the daughter holds. 
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“In general, whenever the 
legal title to property, real or 
personal, has been obtained 
through actual fraud, misrepre- 
sentation, concealments, or 
through undue influence,..... or 
through any other similar means 
ov under any other similar cir- 
cumstances which renders it un- 
conscientious for the holder of 
legal title te retain and enjoy 
the beneficial interest, equity im- 
presses a constructive trust on 
the property thus acquired in 
favor. of the one who is truly 
and equitably entitled to the 
same, although he may never 
perhaps have had any legal jur- 
isdiction to reach the property 
either in the hands of the orig- 
inal wrongdoer, or in the hands 
of any subsequent holder.” 

3 Pomeroy on Equity Juris- 
prudence, 1404, section 1053. 

“***Constructive trusts are 
such as are raised by equity in 
respect of property which has 
been acquired by fraud; they 
arise purely by construction of 
equity, and independently of any 
presumed or actual, intention to 
create a trust, being imposed 
upon the trustee for the pur- 
pose of working out a remedy.” 

438 A. L, R. 1417. 

“An exhaustive analysis, 
would show, I think, that all 
instances of constructive trusts 
properly so called may be re- 
ferred to what equity denomin- 
ates fraud, either actual or con- 
structive, as an essentia] ele- 
ment, and as their final source.” 

3 Pomeroy Equity Jurisprud- 
ence, 2570, section 1044. 

In Reeves v. Evans, 34 Atl. 477, 
it was held: 

“A trust follows the legal es- 
tate wheresoever it goes, except 
it comes into the hands of a pur- 
chaser for valuable considera- 
tion, without notice.” 

The defendants, Myrtle and Rod- 
ney King, cannot benefit by the 
evident fraud of Letitia and 
Michael Enot. In Ordway Bldg. 
and Loan vy. Moeck, 106 N. J. Eq. 
425, it was said 


a 


that he acted in good faith and 


paid full value. 


“The common feature of these 
Statutes is that the conveyance 


which 


hinders, 


delays or de- 


frauds creditors shall be void 
against them unless the party 
who has the property against 
whom it is to proceed, received 
it in goog faith and for consid-_ 
eration, Thus, there are two in- 
quiries: First, as to the debtor’s 
intention when he made the 
transfer, and second, as to the 
circumstances under which the 


defendant 


got the 


property, 


Around the latter is thrown @ 
screen of protection into which 
two materials must enter, his 
(Continued on page 7 col. 2) 
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At the trial of an action the 


New Jersey State Bar Examination; RSet facts appeared: 
Attorneys’ — April, 1936 


livered a suitcase to the agent or 
Rwy. Co. for storage. He paid 


the agent a fee of 10c and received 





(Reprinted by Permission of the State Board of Bar Examiners) 





1. The State of X in 1934 enact- 


ed statute which 
ence tax of 2% 


imposed a 


of more than 20,000 copies 
week. Failure to pay the tax con 


stituted a misdemeanor and sub- 
jected offender to fine anq impris- 


onment, The lower federal] 
refused to grant an 


purview of the act. On 
statute be assailed 
Discuss. 

2. (a) What is the distribution 
of the powers of government und 
er the federal] constitution? 

(b) Discuss the holdings of the 
U. 8. Supreme Court ” the N. R 
A., A. A. A. ang T. V. cases 

3. P. L. 1895, page 169, author 

Jizes appointment by a Supreme 
Court justice of commissioners to 
lay out public parks in any county 
having a population exceeding 
200,000, but provides that said act 
shall not go into operation in any 
county unless the voters thereof 
accept it. The statute directs the 
submission of the question of ac- 
ceptance to the voters at the next 
election. On certiorari of resolu- 


on appeal? 


tions providing for the issue of 
bonds under the statute, the fol- 
lowing objections were urged 


against the act: (1) Being limit 
ed to counties of population in ex- 
cess of 200,000, it is a special reg- 
ulation of the internal affairs of 
counties; (2) that the statute can- 
not take effect unless the voters 
of a county accept it at the next 


election after passage, thus con- 
fining operation of the act to 
counties having the designated 


population at the time of the pass 
age of the act; (3) that in the 
Case at issue the act had been sub 
mitted at the third election follow- 
ing approval of the act: (4) that 
appointment of park commission- 
ers by a Supreme Court justice vi- 
olates the constitutional provision 
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lic- 
on gross receipts 
for the privilege of engaging in | executive and judicial 
the business of printing newspa-|son or 
pers or publishing advertisements 
in newspapers having a circulation 


per 


court 
injunction 
against enforcement of the stat- 
ute on a bill filed by certain cor- 
porations which came within the 
what 
grounds could the validity of the 


check. Several hours later 
L. returned, presented the parce] 


parcel 





that “the powers of the govern heck and was informed that the 
ment shall be divided into three | suitcase had been delivered by the 
}distinc, departments—legislativ: igent to another person by mis- 


; and no per- | take. Upon the back of the check 





persons belonging to or|was printed the following notice: 

;constituting one of these depar The person accepting this 
ments, shall exercise any of tt check agrees that no claim in 
powers properly belonging to ei- excess of $25. shall be made for 
| ther of the others, except as here- loss of or injury to any pack- 
in expressly provided.” Discuss ige deposited with the company 

4. A receiver in insolvency ap- | and for which this check has 
pointed by the Court of Chancery | been issued 
for X Corporation, took possession A like notice limiting Mability of 
of the goods and chattels of said | the ompany to $25. was also 
Corporation and removed goods, | post in 4 conspicuous place in 
appraiseg at $500 ing subse-|the parcel room. The value of the 
quently sold for $600., from the | suitcase and contents is $500 
premises formerly occupied t i) D dant moves for a di- 
Corporation as a tenant Apparent | rected verdict on the ground that 
issets in hands of receiver are of | no negligence has been proven; (b 
value of $10,000 and | | fendant als yntends that the 
claims are $15,000. The indlord irde vas on plaintiff to ascer- 
had filed claim for $2,500. f I erms on which defend 
months’ rent which had at | ar icce the bailment, and 
the time of removal of the goods. | the terms were printed on 


na is 
1 preference. The re- } the checks and posteg in the 


ind asserted par 
eiver allowed the preferred clair el roo these terms were bind- 
in full. If you representeg a cred ng on plaintiff as an express or 
itor with a general claim of $5.000 contract and limited de 
(a) what action would you recom fendant’s liability, if any, to $25 
mend; (b) upon what grounds May plaintiff recover under the 
give procedure facts stated, and, if so, what} 
| 
5. Jones and Smith are general | amount? 
partners in the lumber business 8 1) Draw a short form of 
3rown purchases goods on a run igreement for erection of a gar- 
ning account from the partnership | age, with a covenant for liquidated 
on Grey's written guaranty of pay iges for failure to complete 














ment, dated March 1, 1932. to the | within a stipulated time +. Johnson was the holder of a | 
partnership, of all purchases by b) Draw a form of guaranty | promissory note made by Green | 
3rown. On January 1, 1933, Green f payment of a promissory note. | and endorsed by Brown, due Feb- | 
becomes a general partner of 9. B. Motor Co. sold and deliv- ruary 4, 1936, payable at the x | 
Jones and Smith; and Brown con- | ered to K. Motor Sales Co.. a deal- | National Bank in Newark. John- 
tinues to purchase goods from the | er, an automobile under a condi- | son lived some distance out in the | 
new partnership until January 1 tional sales contract which was/country ang arranged to leave 
1934, when Brown is adjudicated | duly filed. K. Motor Sales Co. in | home early on the morning of Feb- 
a bankrupt. Action is brought by sold the car to X, who had |ruary 4th in ample time under or- 
the partnership against Grey on no knowledge of the prior sale,|dinary circumstances to reach 
the guaranty for $5,000., the ag- | under a conditional sales contract, | Newark juring banking hours and 
| §regate amount of the purchases | which was financed by A. Finance | present the note for payment 
jmade by Brown from March 1, | Co. X having defaulted, A. Finance | However, a blizzard on February 
| 1932 to January 1, 1934, the com-| Co. retook ths ir under its con-| 4th effectively blocked all means 
plaint alleging the above facts and ict. B. Mot Co., the unpaid |of communication and cut off 
also the dates and amounts of | seller now seeks to recover the car | Johnson's home from the outer 
Brown's purchases Representing er its contract. May it do so? | world and he was unable to pre- | 
Gray (a) what action in the mat 10. D., an elderly woman, was3/ sent the note till the afternoon of | 
ter would you take and on what | approached by J., a friend, who, | February 6th at which time pay- | 
grounds; (b) would your action | being in financial difficulties, ob- | men was refused for want of funds. 
be any different if Jones and i from her for a $200 consid- | He at once gave notice to Green 
Smith and Green had organized a | ation a bond and mortgage to him | and Brown and on their non-pay- 
corporation on January 1, 1933 } property for $3,000, which | ment sueq Brown, Brown answers 
stead of a partnership? he told her would enable him to tting up failure of presentment 
6. Plaintiff, a physician, sueq for , 'ai8e money for his needs. J. then | in time and that on February 4th 


his services in testifying as a med-| assigned the bond and mortgage 














L. de- 


Green had 


| injuring P. Discuss H’s 


to O. for the damage to the bor- 
rowed car. 

12 and 13. X owns lands in the | 
City of Newark. He files a map 
with the Register of Essex Coun- 
ty, plotting lots and designating 
streets on the tract. He sells lots 
to buyers, designating 
them as lots Nos. * * * on that 
map, and referring in descriptions 
by metes ang bounds to streets 
lelineated on the map. What are 
the interests, if any, of the public 
and X, and the interests and du- 
of the city to the areas des- 


various 


ties 


ignated in streets in each of the | 


following states of facts: 


(a) There is no formal accept- | 


ince by the City Commission. X 
) y 


permits the uninterrupted use hy 


the public as thoroughfares of the 
portions of tract designated as 
streets for a period upwards of 


twenty years 


There is no formal accept- | 


ince by the City Commissioners 
m a periog of fifty years, at 
vhich time there is a resolution 
assed “accepting the dedication” 
yf the street areas 


Upon X’s attempt to fence | 
ff certain areas designated as 
Streets upon the map, the city 
brings an action of ejectment 
against him. 


of 


(d) Without any resolution 
acceptance, or other formal act, 
City Commissioners proceed 
to grade the areas designated as | 
Streets and to lay sewers therein. 


the 


liability to | 
P. for damages to P’s car and for | 
P’s injuries; and also, H’s liability | 


| What two courses were open 4 


Jones? 

16. Thompson made his wil] , 
these words: “I give, devise ay 
| bequeath all my estate to my wit, 
| Mary, and appoint her exec utry 
| hereof.” 
| At the time of the making y 
the will he had a son John. Aft, 
the will two children were born y, 
| him and Mary, a son Peter, ang, 


| 
| 
| 
| 
| 
| 
| 


daughter, Susan, both of who; 
| with his wife and a son John ay. 
vived him. He left a house ay 


lot, 

000. 
(a) What shares in his estate dj. 

his widow and his children take? 


and personalty of about $1) 
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ical expert. Defendant had agreea | to C. for the face amount of the | the bank to meet the note. John- Publishers 
to compensate the physician for | mortgage. C., who had no knowl- | son replies —- roc, ll PARK PLACE 
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fee. He attendeq the trial and test- | to foreclose the mortgage. D. files 15. Jones, a wholesale shoe deal- 
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(b) What should he have done 
to make his will effectual as he ap- 
parently intended? Draw a prop- 
er clause. 

17. Your client presents to you 





| 
| 
} 
} 
! 
| 
] 
} 
| 
} 
| 
| 
} 
| 


a will in which he is named as ex- | 


} 


ecutor. The will has the subscrip- | 


tion 


of two witnesses after the) 


word “witness,” but no attestation | 
clause. The witnesses on being ex- | 


amined by you demonstrated to 


your satisfaction that all the re-| 
quirements of the statute were | 
complied with. It is desirable that | 


the will be probated, if it can be, 


at the earliest moment. What 
would you do? 
18. On January 1, 1926, Grey 


made a deed to Jones, Smith and 
Brown of some real estate to col- 
lect the rents, apply them to the 
‘Aucation and support of his 
(Grey’s) son during his minority 
and on his arriving at the age of 
21 years to convey the real estate 
to him. July 1, 1927 Jones died. 
August 1, 1930 Smith died. July, 
1934 Brown died intestate leaving 
two sons, Henry aged 16 and Tho- 


mas aged 14. Grey’s son came of 
age March 1, 1936 and wants a 
onveyance of the real estate. 


What can he do? 

19. Brown made a lease to Grey 
five years, 
agreement “that at the expiration 
of the term said Grey shall have 
the privilege of purchasing the 
premises for a consideration of 
five theusang dollars to be paid in 
ash.” At the expiration of the 
lease Grey applied to Brown for 
a conveyance duly tendering the 
$5,000. Brown refused to convey 
and Grey filed a bill for specific 
performance. Brown contended 
that as the lease contained no 
agreement on Grey’s part to pur- 
hase there was no mutuality of 
obligation and remedy and hence 
the court should not grant specific 
performance. Decide. 

20. Brown owner of two lots of 
lang made a contract with Smith 
to erect a house on one lot for a 
onsideration of $10,000 to be paid 
on completion and a contract with 


for 


Grey to build’ a house on the oth- | 


er lot for a consideration of $10,- 
000 to be paid on completion. 
(a) Smith completed his con- 


tract and the house was accepted | 


by Brown. Brown is ready to pay 


the $10,000 but has been served | 


with a stop notice by one Green 
for $7,500 and an assignment by 
Smith to one Jones for $5,000. 


containing this | 


|C 


5 
tures. Jones did not use the sub- | ercise of its own discretion. Then | by the fact that it is a little near- 


stitution or the check. 
The case was calleq for trial a 
month later and Jones not being 


| represented, judgment by default 


was entered against him. He sues 
Smith for gamages and prefers a 
complaint for unprofessional con- 
duct against him to the Supreme 
Court. What is your view of the 


| situation ? 


(Continueg in our next issue) 





Current Decisions 
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goog faith and also his having 

paid a consideration.” 

Glen, The Law of Fraudulent 

Conveyances, p. 312. 

There is no evidence that Myrtle 
and Rodney King paid any con- 
sideration whatever for the prem- 
ises; evidence of their good faith 
is not apparent. 

One of the points which stands 
out against the defendants and 
cries for relief is the very ad- 
vanceq age of the complainant. 
She is now of the age of eighty- 
six years. At the time of the al- 
leged transaction, she was with- 
out the benefit of independent, or 
legal advice. 

Under all the circumstances of 
the case, considering the advanced 
age of the complainant; the cir- 
cumstances under which she part- 
ed with her money: the confidence 
reposed by the complainant in her 
daughter anq her husband; the be- 
trayal of that confidence, leaves 
room for only one conclusion, and 
that is: the complainant is entit- 
led to the relief she seeks. I shall 
advise an order to this effect. 


RECENT CASE 
COMMENT 


(Continued from Page 1) 








546. where the court (per Green, 
J.) says: 

“How is error in law to be as- 
signed upon a matter of discretion? 
True, it is a legal discretion regu- 
lated by sound principle and just 
reason—but is is discretion still. 
It rests in the judgment of the 


court, The moment you bring it! 
| to the test of a fixed line, a law, | 


a rule, that moment discretion 


ceases. 


Law (says Blackstone) is | 


matter of injunction. Its language | 


is, ‘thou shalt, or shalt not do it.’ 
Of its reasonableness or unreason- 
ableness the court is not to judge. 
It leaves nothing to discretion. A 


Green and Jones can’t agree as to judgment in law is not the judg- 


priority. Brown desires to be pro- 
tected. What should he do? 

(b) Grey did not complete his 
contract and Brown was compelled 
to expend $2,000 to complete. He 
has been served with stop notices 
by five materialmen (two of whom 
had failed to file notice of inten- 
tion under the statute), their 
claims aggregating $8,000 and by 
an assignment to one Robinson for 
$6,000. What would you advise 
Brown to do? 

21. Jones, defendant in a neg- 
ligence case, employed Smith as 
his attorney. Some months be- 
fore the case was reached for 
trial, Jones wrote an abusive let-| 
ter to Brown, the plaintiff's at 
torney. Smith thereupon on hav- 
ing this letter called to his atten- | 
tion warned Jones to desist from | 
such conduct, Jones did not do 50, | 
but sent plaintiffs attorney two | 
abusive anonymous letters which | 
were traced to Jones. Smith there- 


upon notified jones that he would | tion is all that is complained of. | 


ment of the court, but the sent- 
ence of the law pronounced by the 
court, If the court below were 
bound to grant the writ of certior- 
ari in the present case; if the law 
required that it would be done, and 
there was error in law in not do- 
ing it, clearly there was no room 
for the exercise of discretion. The 
writ, then, was of right, not of 
grace. Discretion, on the other 
hand, implies that in the absence 
of positive law or fixed rule the 
judge is to decide by his view of 
expediency or of the demands of 
equity and justice. 

“And where a matter rest in the 
discretion of the court below, by 
what principle or rule is this court 
to regulate its judgment, and to 
affirm or reverse the judgment of 
the inferior tribunal? There has 
been no violation of law. The 
plaintiff has been deprived of no 
right, for the writ is not of right, 
and erroneous exercise of discre- 


no longer represent him, handing | But how is that error to be ascer- 
him a substitution in blank and a/| tained and corrected? There is no 


| 


check for the fees Jones had paid 
him deducting his actual expendi- | 


ly be done by this court in the ex-| 


rule by which to test it. It can on- 


~ 


|it becomes a matter of discretion, 


not in the Supreme Court, but in | to one pole of an admitted antith- 
this court. The constitution and | esis.” Haddock v. Haddock, 201 U. 
the laws have vested that discre- | S. 562, 631, 632. Such a test is of 
tion in them, not in us; and by | course vague; no hard and fast 
what right are we to assume the | lines‘ean_be plotted which will im- 
exercise of a discretion vested not | mutably fix and define the proper 


here, but in another tribunal? It 
would clearly be a violation of law 
and an unwarranted usurpation of 
authority, which even a claim to 
infallibility of judgment in this 
tribunal coulq not excuse.”’ 

And to the same effect is the 
language of Ewing, C. J., in the 
earlier case of Wright v. Green, 11 
|N. J. L. 334. 

The principle that dicretionary 
acts of the trial court are never 
reviewable seems to have been 
specifically applied to applications 
for new trials in Albert v. Hart 
44 N. J. L. 366; D. L. & W. R. R. 
v. Nevelle, 51 N. J. L. 332, 17 A. 
836; and Pariser v. Pasteelnick, 95 
N. J. L. 260, 112 A. 187 

However, there developed a line 
of cases, for the most part subse- 
quent to those above cited, whicn 
indicateq that where abuse of dis- 
cretion was alleged, a court might 
review the action of the trial 
court. In some of these cases (as 
Gaffney v. Illingworth, 90 N. J. L 
490, 101 A. 243), the courts indi- 
cated that an abuse of discretion 
in determining an application for 
a new trial was reviewable on ap- 
peal; in most of them the court 
merely considered the question and 
found no abuse. 

In many of the cases the court 
expressly reserved the question 
whether abuse of discretion was 
reviewable and expressly assum- 
ing, without deciding, that is was 
reviewable, proceeded to examine 
into the merits and find no abuse 
Illustrative of this latter treat- 
ment are Gee v. Moss, 108 N. J. 
L. 160, 156 A. 458, and Rossman 
v. Newkon, 170 A. 230. The as- 
sumption, however, that such ab- 
use of discretion was reviewable 
on appeal was flatly contradicted 
by the Court of Errors and Ap 
peals in Giordano v. Asbury Park 
etc. Bank (1926) 103 N. J. L. 194, 
135 A. 345. 

However, the Court of Errors in 
1935 reversed, on appeal, the ac- 
tion of the Workman’ Compensa- 
tion Bureau awarding a new 
trial for newly 
dence, holding evidence 
adduced did not the tests 
laid down for newly discovered ev 
ience. There was absolutely no dis- 


in 
discovered evi- 
the new 


meet 


| cussion in the opinion on the ques- 


tion whether the granting of a 


| new trial was appealable. Plaskon 


v. National Sulphur Co., 114 N. J. 
L. 109, 176 A. 112. 

And, in State v. Then, 114 N. J. 
L. 413, 177 A. 87, the Supreme 
Court definitely went contrary to 
the old rule that an abuse of dis- 
cretion was never. reviewable 
when, with elaborate discussion, it 
reversed on certiorari the action 
of the trial court in quashing an 
indictment ort the ground that an 
abuse of discretion had been com- 
mitted. 

Whatever the precedents, we 
agree that an abuse of discretion 
should be subject to review. We 
dissent from the old cases which 
hold that to empower an appellate 
court to pass upon an abuse of 
discretion is to rob the discretion- 
ary act of its discretionary char- 
acter. There is, it seems to us, a 
field in which discretion may have 
free play, and beyond which it be- 
comes abuse. True, the line be- 
tween is not a hard and fast one. 


|The distinction is one of degree. 


But, as was said by Justice 
Holmes: “Most distinctions, in my 


| 


opinion, are of that sort, and are | 


none the worse for it. But the line 
which is drawn must be justified | 
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However, the remedy for abuse 
of discretion on applications for | 
| new trial, would seem to be by ceér- 
jtiorari rather than appeal. The | 
| weight of authority seems to be | 
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|that no appeal shoulq lie (see, | 
among the many cases so holding, 
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Asbury Park etc. Bank 103 N. J. | 


Monmouth Coun 
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Elizabeth Theatre Co., 11 M. R. 
153, 164 A. 894.) The recent case 
of Dorman v. Usbe B. & L. 115 N. 
J. L. 337 180 A. 413 (commented 
on in 58 N. J. L. J. 274) is not 
because there the action 
of the trial court, on rule, in en- 
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tering a different judgment in- 


stead of ordering a new trial, was Morris County 











held not a matter of discretion but 
an action completely beyond its | 
jurisdiction. Supreme Court Rules | 
129 and 130, forbidding the rais- | 
ing on appeal of points argued in| 
rules for new trials would be nulli- | 
fied if counsel could, under the | 
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guise of reviewing an abuse of dis- 


cretion, take up on appeal the Ocean County 












same questions argued in a rule 
for new trial. Certiorari furnishes 
a logical ang adequate remedy. 
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There are other printers—possibly cheaper—who advertise law 
work, but, with our unassailable reputation fer quality, efficiency of 
performance, and accuracy of style, we believe that we are the fore- 
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Service: You mail your copy for Brief in the afternoon, we receive 
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State and United States Courts. 
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COURT AND MOTION CALENDAR 


Atiantic County 
Supreme and Circuit: 
Hon. V. Claude Palmer | 957 (day call). 
Clerk—Elizabeth Reis Union County 
Circuit court motions are heard | Supreme and Circuit 





every Friday at Atlantic City. Hon. Frank L. Cleary 
Bergen County Hon. Wilfred H. Jayne 
Supreme and Circuit: Clerk—Raymond Schneider 


Hon. Bdwin C. Caffrey High number—166 (weekly call) 
@lerk—Dugene H. Jore) 124 (day call). 
High number—423 | Hon. Frank L. Cleary will hear 
Motions will be heard Friday, | Circuit Court motions, 
» May lst. | April 24, at Elizabeth 
Common Pieas: 
Hon. J. Wallace Leyden 
Clerk—Frederick U. Hillers 
Bergen Common Pleas 
High number 186 (day call), 252 | 
(weekly call). 
Easex County 
Supreme and Circult: 


| 
| 
Hon. William A. Smith 
| 


Common Pleas: 

Hon. Lloyd Thompson 

Clerk—Peter Cognassola 

at number—311 (weekly call) 
308 (day call). 


/ 
} 
| Thursday, April 16. 
| 
| 





Actions For Wrongful 
Death In New Jersey 


(Continued from page 2) 


Clerk—John F. O’Brien 
Will hear motions May 1 
Hon. Newton H. Porter 
Clerk—Frauk L. Fischer 
Will hear motions, Friday April| ~ 

17. | does not abate the cause of action 
Hon. Joseph L. Smith Barrett v. McDonald 9 N. J. Misc. 
Clerk—John Hayden 1099 
Will hear motions, Friday, April 

2A. Compiaint 

High number—1500 (weekly call) The complaint under the Death 

1297 (day call). Act must set forth as the Act re- 
There will be a weekly call made | quires that the action was com- 

Friday, April 17. menceq within two years after the 
Common Pleas: death of the decedent. It 
Hon. Richard Hartshorne enough to lay a time under the 
Clerk--William R. Cohen | videlicet which is necessarily with- 
Will hear motions April 17. |in two years of the beginning of 
Hon. Walter D. Van Riper | the action. Seitter v. West Jersey 
Clerk—David Hahn |and Seashore R. R. Co. 79 N. J 
Will hear motions, April 24. | Law 277.'It is part of the right to 
High number—231 (weekly eal!) | sue and must be pleaded and prov- 





Pleadings 


is not 


226 (daily call). - jen. Lapsley Adni'x. v. Public Ser- 
Hudson County | vice Co. 75 N. J. Law 266. An al 
Supreme: | legation that the action occurred 


|within twenty-four calendar 
| months of the bringing of the suit 


is a compliance with the statutory 


Hon. Henry ©. Ackerson 
Clerk—John P. Dalton 


Friday, April 
ae eup mnetiens od ? requirement that such an action 
s brought within two years, as 
High r—450 (weekly call) | '* 

450 oo adie 7 “twenty-four calendar months” are 
ae ly , synonymous. Carey Adm'x Vv. 
on Themes Brown Deems 101 N. J. Law 419 

A complaint under the Death 


Clerk—Thomas J. Gillen 


Will hear motions, Friday, April Act filed by the father personally 


as plaintiff and as administrator 





17 
° ad prosequendum but where the 
High number—£18 (weekly call) | we oie: see sought by the father 
200 (day call). . alone is improper and should be 
Hon. tecomagl Brown amended so _ that the suit is 
brought by the administrator ad 
Clerk—Joseph Kelly | prosequendum for the exclusive 


Hon, Thomas F. Meaney 
Clerl O : | benefit of the next of kin. Annunz- 
J = M re peal cas. | ato v. Eisner 2 N. J. Misc. 513 

— a Suit started under the 


es as he is ill. 

- Act by a person designated as ad- 
igh sp tiga Maal ministrator is good if at the tim: 
Motions are heard by a Crim 

Judge om Fridays. 
Hon. Robert V. Kinkead and 


in fact the administrator ad pros- 
equendum. 





Motions are heard every Friday. 
High number—976 (weekly call) | 


Friday, | 


| to damages 
There will be a weekly call made | 


Death | 


of institution of the suit he was | 
|} but not order its distribution. The 
And an amendment to | 


— Se cee ee 
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| ing’ of the death action should be | equendum and to hold him ac- Court commissioner in 1894. Sing, 
| Pleaded as it is the basis for the | countable therefor and subject to | 1925 he haq been a member of the 


| right of recovery. Rankin v. Cen- 
| tral R. R. Co. Supra. 

It is sufficient in a suit 
the statute to aver in the com- 
plaint that the deceased left a 


widow or children without naming | 


| them. 
| It is proper although perhaps 


}not indispensable to allege that | 
| such widow 
| sustaineg some pecuniary loss. 


or next of kin has 


| The complaint must show that 
the decedent left a person entitied 
McGlone 
N. J. R. R. Co. 37 N. J. Law 304 
followed in Hamilton v. Border- 
town Electric Light Co. 68 N. J. 
Law 85 

An amendment to the complaint 
allowing an allegation of suit hav- 
ing been started “within twenty- 


four calendar months” to “within 
two years” is proper. Carey 
Adm’x v. Deems, Supra. 


An amendment to a complaint 


brought by a general administrat- ' 


or at the trial and within twenty- 
four calendar months of the death 
to allow the suit to be brought by 
the administrator ad prosequen- 
dum is no error and is discretion- 
ary with the trial judge. Brice v 


Atlantic Coast Electric Ry. Co. 102 
N. J. Law 288 
Judgment 
Judgment for damages under 


the Death Act, 
by an administrator 


recovered in a suit 
ad prosequen- 
the hands of the 
general administrator, for the ben- 
efit of the (or husband) 
anqg next of kin. Lange v. Seman- 
ke 108 N. J. Eq. 538 
Distribution of Recovery 
While it is necessary 


the pect 


lum is a trust in 


widow 


to prove 


next of kin, nevertheless the 
amount recovered must be distrib- 
uted statute of 
listribution even though some of 
the next of kin receiving the mon- 
ey thereunder may have suffered 
pecuniary loss. Well- 
brook v. Ocean County Trust Co 
9 N. J. Misc. 273 

The fund 
Dea th Act 
estate. It 


according to the 


no provable 


under the 
is no part of the de- 
is held by the 
trust for the ex- 
benefit of the 
viving husband and next of kin of 


recovered 


cedent's 
administrator in 
widow 


lusive sur- 


the decedent, to be apportioned 
among them as they would take 
yf the decedent's estate under the 
statute of distribution, as of the 
time of death. Stagg v. McCann 95 
N. J. Eq. 53; Gottlieb v. North | 


Jersey St. Ry. Co. 72 N. J. Law 
|480. The Orphans Court has au- 


thority to administer the fund 


Court seems to have 


of Chancery 








Hon. James R. Erwin are hearing | state he sues as administrator ad | authority to order its distribution. 
Criminal matters this term. prosequendum should be allowed |In re Capraro 116 N. J. Eq. 259. | 
Hunterdon County even though two years have ex The statute should also be} 

Hon. Samuel M. Shay | pired since the death when the ap- | amended to give the Orphans | 
Clerk—cC. Lloyd Fell | plication is made. Jarvis v. John- | Court full power to order immed- 
Trials will be heard from April | son 9 N. J. Misc. 777 iate distribution of the fund recov 

14 to April 24 inclusive. The statute arena the bring- ered by the administrator ad pros- 
Judge Shay will hear esccaerd = i IDS Hise eben tage 

for Hunterdon, Salem, Cumberland | 

and Gloucester Counties at Camden | awupica CREDIT Special Service System, Inc. 

reese, Sy 1. Va! 1060 Broad Street Newark, N. J 

ame County oF Mitchell 2-2783 


Bureme and Circuit: 
ion. A. Dayton Oliphant 
Clerk—Charies P. Hutchinson 


2 NATIONWIOR s sts 
MOOnUe pecialists in 


“Concealed Asset” 
Claim and Moral Hazard Investigations ANYWHERE. 


Reports; Insurance 











High Number—39. x 





Motions will be heard Friday, 
April 24. 

Monmouth County 
Supreme and Circuit: 
Hon. Rulif V. Lawrence 
Clerk—Bert 
Motions are heard every Friday. 
Cases tried from March 9 to May 


“HAVE IT REPORTED--THE 


3 Supreme Court Examiners 
Passaic County Masters in Chancery 
Supreme and Circuit: Notaries Public 


Hon. Joseph G. Wolber 








Donegan, Slavin & Kabot 


Court Stenographers 


RECORD NEVER FORGETS” 


24 COMMERCE 8ST. 
NEWARK, N. J. 
MArket 2-2585 








Clerk—Saul Lippman 











under 


Adm’r. v. | 


iniary loss sustained by the | 





contempt. 

It should also set up the form 
of bond to be required of the ad- 
ministrator ad prosequendum and 
vrovide for a speedy recovery 
against the sureties by suit in th: 
Orphans Court on the bond giving | 
sureties right to demand a jury. 

The riethod of distribution of 
the recovery provideg by the ata’- 
"te is obviously unfair. The par- 
ties actually sustaining the loss 
should be the only ones to be 
coropensated. 

The statute might be changed 
to provide that the jury render 
separate verdicts for each of the 
persons who actually sustained a 
pecuniary injury and debarring 
those persons who failed to pre- 
sent evidence as to their loss in 
the suit by the administrator froin 
ever recovering thereon thereafter. 





NEW YORK COUNTY LAW- 
YERS’ ASSOCIATION TO} 
HOLD OPEN FORUM 
Corporations will be the main 

topic of a forum and social even- 

ing to be helq by the New York | 

County Lawyers’ Association, 14 

Vesey Street, New York, tonignt 

at eight o’clock. John Gerdes will 

discuss control of corporate elec- 


tions; Eugene Untermyer will dis- 
cuss “The Stock Holder’s Suit’; | 
and Joseph Weiner will discuss 


‘Fiction of the Corporate Entity.” | 





Obituary 


| Commantouten to Revise the Statutes 
|of New Jersey. 


} 
| Mr. Rosenberg lectured on New 
| Jersey practice at New York Uni. 
| versity from 1912 to 1915. He wag 
a member of the American Law 
Institute and American Bar Asso. 
| ciation, @ former president of the 
| State and Hudson County Bar As. 
sociations, a member of the His. 
torical Society of New Jersey, the 
University Club of Hudson County, 
the National Republican Club of 
New York and Phi Beta Kappa 
Alumni Association. He was 4 
former director of the Tuberculos. 
is Preventorium at Farmingdale 
and a former trustee of the Socie. 
ty for Ethical Culture of New 
York. 








Personals 











WEISER, WEISMAN, AND RUB- 
INSTEIN FORM PARTNER- 
SHIP. 

Fred Weiser, Joseph A. Weis- 
|}man and Maurice A. Rubinstei 
all of Newark, announce the form. 
ation of a new law partnership to 
be known as Weiser, Weisman & 
| Rubinstein, with offices located at 
60 Park Place, Newark. 


KUVIN MOVES OFFICE 
Herbert A. Kuvin of Newark 
} announces the removal of his of- 
| fice to Room 710, 1180 Raymond 
| Boulevard. 





| RIC HARD C.CHAMBERLAIN; Sr. | 


Richarg C. Chamberlain, Sr of | 
Trenton, died April 9. He studied 
law in the office of Hugh M. Ham- 


_ Supreme Court commissioner, | 
and special master in Chancery. He | 

| 
been for many years secre- | —— 


tary-treasurer of the Real Estate | 
Title Company of New Jersey and | 


had 


was recognized as an authority on 
titles. He was also a director of 


|the Trenton Trust Company and 


member of many Masonic orders. 
MAXIMILIAN T. ROSENBERG 

Maximilian T. Rosenberg, for 
many years a member of the New 
Jersey Board of Bar Examiners, 
and its president since 1930, died 
as the result of an automobile ac- 
cident on April 8. 

A graduate of New York Uni- 
versity and Columbia Law School, 
Mr. Rosenberg was admitted to 


the bar as an attorney in 1881, a} 


a counsellor in 1884, and was ap- 
pointed a master in Chancery in| 
1882. In 1894 he was made a spec- 
ial master and advisory master in 
1912. He was appointed Supreme 





Investigators 





Office Phone Res. Phone 
5-1534 5-1873 


LODOVICO 
DETECTIVE AGENCY 
629 Guarantee Trust Bldg. 

Licensed and Bonded Detectives 
Atlantic City, N. J. 





WILLIAM A. MARTIN 
Detective Agency 


Our organization consists of skill- 

fully trained specialists in Detec- 

tive and Secret Service affairs. 

Personal, Civil, Domestic and Fi- 
nancial affairs of any nature. 
No charge for consultation 

51 East 42 St., New York City 
Tel. MUrray Hill 2-3406 
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Titles Insured 


BY 


A Company that specializes solely In the examination and 
insuring of titles te real estate 


LAWYERS TITLE GUARANTY 


ORGANIZED 1927 


Opposite Essex County Mall of Records 
Tel. Mitchell 23-7875 


Insures titles to real estate in any part of 
Northern New 


NEW JERSEY 


NEWARE, N. J. 


Jersey 
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